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qt{ 'if% TV Wtt@qjqT + WINN qIW nar i at qt RW qt% % vfl wrTfRrft dtt gem TIT vvq
wf&qt{t©wftv©qmw6wr wiqq wga vt mm % MTf#R+Wt©#tQSa€tV©m {1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa VIVF vr nMr qTjqq:-

Revision application to Government of !ndia:

(1) :ndkr3?qr€q qjmgf#fhm, 1994 =FT gTn gaT+it gTR IN Wi?RtF vft fM aRT=#

aq-urn % Vqq qt-qq # #mta !qftwr grtqq vftq tit+, VR7 Rurn, fqv +qr@, irXm fhr,
+BRqR q, BnnT arvn, +m ;rut, q{ftvMr: rroool#rqrqT#qT@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of RevenUe, 4th FIOOr, Jeevan Deep
Building, Paliunent Street, New Delhi - 110 001 under Section 35EE; of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) gfqqTd a gTR% qm&#qvQ3hqMn eTit Bit W€FIU vr wv maT+ + vr Mt
wgnnr+qg\wugl+lIIq vr@+©TtgUVFt+,qrfqft WTFTUU wgn+qTiq€fMqTWTt +
qr Raftqudl'lII +€tvrv=RvfM benE{€tl

In case of uly loss of goods where the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another durmg the course
of processing of the goods in a warehouse or in storage whether in a factorY or in a
warehouse.

(v) VTIF + vr6r f+tfT IT? qr vtqr + fhrfftK qr% w qT qT© % f+fRvhr +
nqRV WbnMbqm++fr VTr7%gTFfMUYn vt% itmm el
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In case of rebate of duty of excise on goods exported to any country or terTitory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

!

(Tr) qftqJ-v–r6r !q€T7f%qfFawn$%4TF (+nvqrjZTq #t)f+ltTfbnvqrTr© gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(V) gfhT:nrrqH$innRT Tv–F+ TnT%fRvqtqft%ftaqTR qt Tie aN WqTtqT qt W
%raqjfhm % !dTf8q wr]n,wft©+Hnuftaqt vv4uvrvn+fRv©fbfbBI (+ 2) 1998

Tra 109 TrTfR3nf+T W{EFl

Credit of any duty allowed to be utilized towards payment of excise duty on anal
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) ##r Rqrqq erm (nRR) fhrVTVdt, 200 lq fhm 9 # #oh fRfRf?gvqq fun st'8 + a
vfhif +, 9fqv wav # vfl WIt% !aqa ftqbF & dh mv # $ftvq+-WIt% R+ wftv wlv qt a-fr
vfhft % vrq 3fRv wr+qq ibn vm qTl%qI atA vrq vm ! Tr $@r qfhf !i +all %ra 351 +
fIgffQn=ft%vmm beV %Qrq8qH-6vmqa Vfl$ft#+tqTfjqt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied bY a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfRVT Hbv bVrqqd+T7T6TFB vr©@rtqr©®qT83t @it200/- =M SWT#
qT={;ilqd+vw©q"qv@+@ru8#rooo/- a=MEqTTT©qTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

gMT q®9 #gbr WIRq qI.s v+8qTqIqqldlq dlqlfB+ t„I ii SIft Bnfl+:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

t :1) MRr @Fa T-% %f&fM, 1944 qt urtr 35- 8/35-1 % g,nfa-,-

Under Section 35B/ 35E of CEA1 1944 an appeal hes to :_

(2) mt;ma qfMX + qUiT ww + a?rm qT 3FftTt, 3Fftg+ + nvq + aTT qi@, MT
man QM IH €nTm WeFM qnTf©rwr (ftfiT) =Ft dBN $fnf =ftfbrT, WTTVR + 2-d vrqr,
gWR qm, gym, mlWlqnTI, .le-I<Idl<-3800041

To the west re©onal bench of Customs, Excise & Service TuI Appellate Tribunal
(CESTAT) at 2-d£joor, Bahumali Bhawan, Asarwa, Ghdhar Nagar1 Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shd1 be filed in quadrup]Irate in form EA_

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 I and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs'l,OOC)/-I Rs-5lOOO/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in Me form of
crossed bank draft in favour of Asst:t. Registu of a branch of any nominate public
sector bank of the place where the bench of any nonHnate public sector bai?ka;;ilE\
place where the bench of the Tribunal is ,it„,at,d. Z*=n\{{r $B;\{:'\

YikeEl:I B3i
di1;da
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(3) vfl w mtv + ${ v wjg# gr vw+qr &T i et srM IF avg % fN =$tv %r ViVTq a{n
&r + fbIT @rm nf@ TV @'x + 81 st' Tft fw fReT q8 vrf + w+ % fBIT VqTf§qft wftdm
qnTf@rwrqtqqwftvn+dhrw€nqtqq©MfMvrmi I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @rqmq TW gf&fhm 1970 mr ThfTfbv $T gEWt -1 + +mFa f+8ffi:T fM WR TO
gr+qqnqvartw=BITf+qfRfMbnvTfgmft+wrk%t+ntq#r qq vfan v6.50qtqr@rqr@
qt©fBWwn8mqTfbl

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !aqtrrt:tf#vvrq#F#rinhmqr+n&fhMt 41 gH ft &vm©MV€fbnvwrjqttfhn
qrvq, kr€Maqrm q!+–rv{tqr@ wftBfhrqTqTf$qwr (qNffqPd) f+m, 1982 +fqfjvel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +hn era, #dw @n€q 9l73 V++qT@ wftdNqNtTf%war (f+taa)q%vftwftqthqHi&
if %MITHT (Demand) q+ + (Penalty) qr 10% # HRT BiRT qft4pf %1 §TRtf%, HftqeT # WT
10 61~Tg Nigel (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

+.dR WITT qr© BiR +TTql q3tafT, qnft@ €FTT niH =Ft ThT (Duty Demanded) I

( 1) # (Se,ti,n) 11:Db aw tt8fft:7 ITf+r;

(2) f+n Tm+qqZ#fta$tnfPM;
(3) &gta bfbfhKft#f+w6%€®tqITfirl

q€1f WT ' and wild’ I qq+If wnaqyqT qu wfIv’afbv%ttBiiMlg wf vnfh
THr {I

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confIrmed by the Appellate Conunissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre_deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(iii)

amount determined under Section 11 D;
mnount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) !@ gTtqr%vft3Hivuf96wr?6 mu wd T„V Wgn qM VT WT%Ra8aghTMlquI
qr,Tq 10% TT,nTHaTqd+qvW€fR4TfeT©T4@;% 10% WW#TqTRq€R81

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute’
or penalty, where penalty alone is in dispute.”
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F.No.GAPPL/COM/STP/4499/2023-Appea

ORDER-IN-APPEAL

The present appeal has been filed by M/s. SurendrakumarShaligramModi,

A_103 Indraprastha-59 HDFC Lane, Prahlad }{agar, Satellite, Ahmedabad,

Gujarat(hereinaRer referred to as “the appellant”) against Order-in-Original

No.43/WS08/AC/KSZ/2023-24 dated 20.04.2023(hereinafter referred to as “the

impugned order”) passed by the Assistant Commissioner, Central GST, Division

VIII, Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding PAN

No. AAPPM4735M. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the FY:2014-15 &2015-16, it was noticed that the

appellant had a taxable value of Rs. 18,18,889/- during the FY 2014-15 and an

income of Rs. 18,59,047/- during the FY 2015-16, which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)” or “Total

amount paid / credited under Section 194C, 1941, 19411, 194J (Value from Form

26AS)” filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid the applicable

service tax thereon. The appellant were called upon to submit copies of Balance

Sheet Profit & Loss Account, Income Tax Return, Form 26AS, for the said

period. However, the appellant had not responded to the letters issued by the

department.

2'1 SubsequentIY> the appellant were issued Show Cause Notice F.No

CGST/DIV-VIII/O&A/TPD/292/AAppM4735M/2020_21 dated 21 .09.2020

demanding Service Tax amounting to Rs. 4,54,592/- for the period FY 2014-15

& 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Ac..tp

1994. The SCN also proposed recovery of interest under Section 75 of the

Flnance Act, 1994; and imposition of penalties under Section 77(1)> 77(2)&

Section 78 of the Finance Acl 1994.

2'2 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicadng authoritY wherein the demand of Service Tax amounting to Rs.

4354,592/- was confirmed under proviso tO SUb-SectiOn (1) of Section 73 of the

1)81 rd Th
a:\\e CENl£

big
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F.No. GAPPL/COM/STP/4499/2023-Appeal

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994

for the period from FY 2014-. 15 & 2015-16. Further (i) Penalty of Rs. 4,54,592/-

was also iMposed on the appellant under Section 78 of the Finance Act, 1994;

(ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have filed their

appeal under Section 85 of the Finance Act, 1994 on 14.06.2023. it is observed

that they have not paid pre-deposit for filing appeal @ 7.5% of Service Tax

demanded, in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal,

vide Circular No. 1070/3/2019-CX dated 24.06.2019 directed that from lst July,

2019 onwards, a new revised procedure has to be followed by the taxpayers for

making arTears of Central Excise & Service Tax payments through portal “CBIC

(ICEGATE) E-payment”. Thereafter, CBIC, vide Instruction dated 28.10.2022,

issued from F.No. CBIC-240137/14/2022-Service Tax Section-CBEC, also

instructed that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central

Excise Act, 1944 and Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act,

1944, ’'the Tribunal or Commissioner (Appeals), as the case may be, shall not

eylterta irl any appeal ( i) under sub-section (1) of Section 35, unless the appetlant

has deposited 7 5% of the duty, in case where duty or duty and pena,ttY are in

dIspute’' . These provisions have been made applicable to appeals under Section

85 of the Finance Act, 1994.

4. 1 Furt.her9 1 find that as per the provisions of sub-section (5) of Section 85

of the Finance Act, 1994, '’Subject to the provisions of this Chapter, in hearing

the appeals and making order under this section, the Commissioner of Central

Excise (Appeals) shaft exercise the same powers and foIlou> the s
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F.No. GAPPL/COM/STP/4499/2C)23-Appeal

as he exercises and follows in hearing the appeals and making orders under the

Central Excise Act, 1944 (1 of 1944) ” .

4.2 Therefore, the appellant, vide this office letter dated 05.03.2024 and

reulinder letter dated 14.03.2024, were requested to make the pre-deposit in the

above appeal, in terms of Board’s Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment.

4.3 in response to the letter dated 05.03.2024, the appellant vide their email

dated 14.03.2024, inter alia, submitted that their services have been exported and

they have liable for neither service t4x, nor GST. They have not sought any

refunds or drawbacks and therefore they did not and do not require to register

themselves.

4.5 The Commissioner (A) shall not entertain any appeal unless the appellant

has deposited 7.5% of the duty (where duty or duty and penalty are in dispute)

or 7.5% of penaltY (where the penalty is in dispute) under Section 35F of the

Central Excise Act, 1944. Though sufficient time was granted to the appellant to

make the paYment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019,

theY have failed to furnish proof of payment of pre-deposit of 7.5% of the duty
made.

5. In view of the above, the appeal filed by the appellant is dismissed for

non-compliance of the provisions of Section 35F of the Central Excise Act,

1944 as made applicable to Service Tax vide sub-section (5) of Section 85 of the

Finance Act, 1994.

6 wftvqafna©f #tv{ wftd 6TBRTa VIa OdO%t %qTqT,TT { 1

The appeal filed bY the appellant stands disposed of in above terms.

').C_
(dI-ly< M)

aTin (wRaT)
Dated: U=03. 2024

\\ +
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$TTI)
(MT)

#aT #RTa, ©€qqTVTR

By RPAD L SPBED POST

M/s. Surendrakumar Shaligram Modi,
A- 103 Indraprastha-5, HDFC Lane,
Prahlad Nagar, Satellite,
Ahmedabad, Gujarat.

To )

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Deputy/ Assistant Commissioner, CGST, Division VIII, Ahmedabad

South
4) The Deputy/ Assistant Commissioner(RRA), casT, Ahmedabad South
5) The SuI)dt.(Systems) Appeals Ahmedabad, with a request to upload on

Website,
p6fGuard File

7) :PA file




